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FAC 97-08  SUMMARY

Federal Acquisition Circular (FAC) 97-08 amends the
Federal Acquisition Regulation (FAR) as specified below:

Reform of Affirmative Action in Federal Procurement
(FAR Case 97-004C)

FAC 97-06, FAR case 97-004A, Reform of Affirmative
Action in Federal Procurement, published in the    Federal   
   Register    at 63 FR 35719, June 30, 1998, established in the
FAR a price evaluation adjustment (PEA) of up to 10 percent
for small disadvantaged businesses (SDB) for acquisitions in
the Standard Industrial Classification (SIC) Major Groups
designated by the Department of Commerce.  This rule amends
those regulations to accommodate the use of the PEA in those
Major Groups where eligibility has been determined by region.

   Replacement pages   :
12-3 thru 12-6; 19-25 and 19-26; 19-31 and 19-32; 19-49

and 19-50; 52-39 thru 52-40.1; 52-104.1 and 52-104.2; Matrix
7, and Matrix 8; and Matrix 19.
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economic price adjustment. Use of any other contract type
to acquire commercial items is prohibited.  

12.208 Contract quality assurance.
Contracts for commercial items shall rely on contractors'

existing quality assurance systems as a substitute for
Government inspection and testing before tender for accep-
tance unless customary market practices for the commercial
item being acquired include in-process inspection. Any in-
process inspection by the Government shall be conducted in
a manner consistent with commercial practice.

12.209  Determination of price reasonableness when
contracting by negotiation.
When contracting by negotiation for commercial items,

the policies and procedures in Subpart 15.4 shall be used to
establish the reasonableness of prices.

12.210 Contract financing.
Customary market practice for some commercial items

may include buyer contract financing.  The contracting offi-
cer may offer Government financing in accordance with the
policies and procedures in Part 32.

12.211 Technical data.
Except as provided by agency-specific statutes, the

Government shall acquire only the technical data and the
rights in that data customarily provided to the public with a
commercial item or process.  The contracting officer shall
presume that data delivered under a contract for commercial
items was developed exclusively at private expense.  When
a contract for commercial items requires the delivery of
technical data, the contracting officer shall include appro-
priate provisions and clauses delineating the rights in the
technical data in addenda to the solicitation and contract
(see Part 27 or agency FAR supplements).

12.212 Computer software.
(a) Commercial computer software or commercial com-

puter software documentation shall be acquired under
licenses customarily provided to the public to the extent
such licenses are consistent with Federal law and otherwise
satisfy the Government’s needs.  Generally, offerors and
contractors shall not be required to—

(1) Furnish technical information related to commer-
cial computer software or commercial computer software
documentation that is not customarily provided to the pub-
lic; or

( 2 ) Relinquish to, or otherwise provide, the
Government rights to use, modify, reproduce, release, per-
form, display, or disclose commercial computer software or
commercial computer software documentation except as
mutually agreed to by the parties.

(b) With regard to commercial computer software and
commercial computer software documentation, the
Government shall have only those rights specified in the
license contained in any addendum to the contract.

12.213 Other commercial practices.
It is a common practice in the commercial marketplace

for both the buyer and seller to propose terms and condi-
tions written from their particular perspectives.  The terms
and conditions prescribed in this part seek to balance the
interests of both the buyer and seller. These terms and con-
ditions are generally appropriate for use in a wide range of
acquisitions.  However, market research may indicate other
commercial practices that are appropriate for the acquisition
of the particular item.  These practices should be considered
for incorporation into the solicitation and contract if the
contracting officer determines them appropriate in conclud-
ing a business arrangement satisfactory to both parties and
not otherwise precluded by law or Executive order.

12.214 Cost Accounting Standards.
Cost Accounting Standards (CAS) do not apply to con-

tracts and subcontracts for the acquisition of commercial
items when these contracts and subcontracts are firm-fixed-
price or fixed-price with economic price adjustment
(provided that the price adjustment is not based on actual
costs incurred).  See 30.201-1 for CAS applicability to
fixed-price with economic price adjustment contracts and
subcontracts for commercial items when the price adjust-
ment is based on actual costs incurred.  When CAS applies,
the contracting officer shall insert the appropriate provi-
sions and clauses as prescribed in 30.201.

Subpart 12.3—Solicitation Provisions and
Contract Clauses for the Acquisition of
Commercial Items

12.300 Scope of subpart.
This subpart establishes provisions and clauses to be

used when acquiring commercial items.
12.301 Solicitation provisions and contract clauses for the
acquisition of commercial items.

(a) In accordance with Section 8002 of Public Law 103-
355 (41 U.S.C. 264, note), contracts for the acquisition of
commercial items shall, to the maximum extent practicable,
include only those clauses—

(1) Required to implement provisions of law or exec-
utive orders applicable to the acquisition of commercial
items; or

(2) Determined to be consistent with customary com-
mercial practice.

(b) To implement this Act, the contracting officer shall
insert the following provisions in solicitations for the acqui-
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sition of commercial items, and clauses in solicitations and
contracts for the acquisition of commercial items:

( 1 ) The provision at 52.212-1, Instructions to
O f f e ro r s — C o m m e rcial Items.  This provision provides a sin-
gle, streamlined set of instructions to be used when soliciting
o ffers for commercial items and is incorporated in the solici-
tation by reference (see Block 27a, SF 1449).  The contracting
o fficer may tailor these instructions or provide additional
instructions tailored to the specific acquisition in accordance
with 12.302;

( 2 ) The provision at 52.212-3, Offeror Repre s e n t a t i o n s
and Cert i f i c a t i o n s — C o m m e rcial Items.  This provision pro-
vides a single, consolidated list of certifications and
representations for the acquisition of commercial items and is
attached to the solicitation for offerors to complete and return
with their off e r.  This provision may not be tailored except in
accordance with Subpart 1.4.  Use the provision with its
Alternate I in solicitations issued by DoD, NASA, or the Coast
Guard that are expected to exceed the threshold at 4.601(a).
Use the provision with its Alternate II in solicitations for
acquisitions for which small disadvantaged business procure-
ment mechanisms are authorized on a regional basis;

( 3 ) The clause at 52.212-4, Contract Terms and
C o n d i t i o n s — C o m m e rcial Items.  This clause includes terms
and conditions which are, to the maximum extent practicable,
consistent with customary commercial practices and is incor-
porated in the solicitation and contract by reference (see Block
27a, SF 1449).  The contracting officer may tailor this clause
in accordance with 12.302; and 

( 4 ) The clause at 52.212-5, Contract Terms and
Conditions Required to Implement Statutes or Executive
O rd e r s — C o m m e rcial Items.  This clause incorporates by ref-
erence only those clauses required to implement provisions of
law or executive orders applicable to the acquisition of com-
mercial items.  The contracting officer shall attach this clause
to the solicitation and contract and, using the appropriate
clause prescriptions, indicate which, if any, of the additional
clauses cited in 52.212-5(b) or (c) are applicable to the specific
acquisition.  When cost information is obtained pursuant to
Part 15 to establish the reasonableness of prices for commer-
cial items, the contracting officer shall insert the clauses
prescribed for this purpose in an addendum to the solicitation
and contract.  This clause may not be tailored.

( c ) When the use of evaluation factors is appropriate, the
contracting officer may— 

( 1 ) Insert the provision at 52.212-2, Evaluation—
Commercial Items, in solicitations for commercial items (see
12.602); or

( 2 ) Include a similar provision containing all evaluation
factors required by 13.106, Subpart 14.2 or Subpart 15.3, as an
addendum (see 12.302(d)).

( d ) Use of re q u i red provisions and clauses.
Notwithstanding prescriptions contained elsewhere in the
FAR, when acquiring commercial items, contracting off i c e r s

shall be required to use only those provisions and clauses pre-
scribed in this part.  The provisions and clauses prescribed in
this part shall be revised, as necessary, to reflect the applica-
bility of statutes and executive orders to the acquisition of
commercial items.

( e ) D i s c re t i o n a ry use of FAR provisions and clauses.   T h e
contracting officer may include in solicitations and contracts
by addendum other FAR provisions and clauses when their
use is consistent with the limitations contained in 12.302.  For
e x a m p l e :

( 1 ) The contracting officer may include appropriate
clauses when an indefinite-delivery type of contract will be
used.  The clauses prescribed at 16.505 may be used for this
p u r p o s e .

( 2 ) The contracting officer may include appropriate
provisions and clauses when the use of options is in the
Government's interest.  The provisions and clauses prescribed
in 17.208 may be used for this purpose.  If the provision at
52.212-2 is used, paragraph (b) provides for the evaluation of
o p t i o n s .

( 3 ) The contracting officer may use the provisions and
clauses contained in Part 23 regarding the use of recovered
material when appropriate for the item being acquired.

( f ) Agencies may supplement the provisions and clauses
prescribed in this part (to require use of additional provisions
and clauses) only as necessary to reflect agency unique
statutes applicable to the acquisition of commercial items or as
may be approved by the agency senior procurement executive,
or the individual responsible for representing the agency on
the FAR Council, without power of delegation.

1 2 . 3 0 2 Tailoring of provisions and clauses for t h e
acquisition of commercial items.
( a ) G e n e r a l.  The provisions and clauses established in this

subpart are intended to address, to the maximum extent prac-
ticable, commercial market practices for a wide range of
potential Government acquisitions of commercial items.
H o w e v e r, because of the broad range of commercial items
acquired by the Government, variations in commercial prac-
tices, and the relative volume of the Government's
acquisitions in the specific market, contracting officers may,
within the limitations of this subpart, and after conducting
appropriate market research, tailor the provision at 52.212-1,
Instructions to Offerors—Commercial Items, and the clause at
52.212-4, Contract Terms and Conditions— Commercial
Items, to adapt to the market conditions for each acquisition.

( b ) Tailoring 52.212-4, Contract Terms and Conditions—
C o m m e rcial Items.  The following paragraphs of the clause at
52.212-4, Contract Terms and Conditions—Commercial
Items, implement statutory requirements and shall not be
t a i l o r e d —

(1) Assignments;
(2) Disputes;
(3) Payment (except as provided in Subpart 32.11);
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(4) Invoice;
(5) Other compliances; and
(6) Compliance with laws unique to Government

c o n t r a c t s .
(c) Tailoring inconsistent with customary commercial prac-

tice.  The contracting officer shall not tailor any clause or
otherwise include any additional terms or conditions in a
solicitation or contract for commercial items in a manner that
is inconsistent with customary commercial practice for the
item being acquired unless a waiver is approved in accordance
with agency procedures.  The request for waiver must describe
the customary commercial practice found in the marketplace,
support the need to include a term or condition that is incon-
sistent with that practice and include a determination that use
of the customary commercial practice is inconsistent with the
needs of the Government.  Awaiver may be requested for an
individual or class of contracts for that specific item.

(d) Tailoring shall be by addenda to the solicitation and
contract.  The contracting officer shall indicate in Block 27a of
the SF 1449 if addenda are attached.  These addenda may
include, for example, a continuation of the schedule of sup-
plies/services to be acquired from blocks 18 through 21 of the
SF 1449; a continuation of the description of the supplies/ser-
vices being acquired; further elaboration of any other item(s)
on the SF 1449; any other terms or conditions necessary for
the performance of the proposed contract (such as options,
ordering procedures for indefinite-delivery type contracts,
warranties, contract financing arrangements, etc.).  

12.303 Contract format.
Solicitations and contracts for the acquisition of commer-

cial items prepared using this Part 12 shall be assembled, to
the maximum extent practicable, using the following format:

(a) Standard Form (SF) 1449;
(b) Continuation of any block from SF 1449, such as—

(1) Block 10 if a price evaluation adjustment for small
disadvantaged business concerns is applicable (the contracting
o fficer shall indicate the percentage(s) and applicable line
item(s)), or if set aside for emerging small businesses;

(2) Block 18B for remittance address;
(3) Block 19 for contract line item numbers;
(4) Block 20 for schedule of supplies/services; or
(5) Block 25 for accounting data;

(c) Contract clauses—
(1) 52.212-4, Contract Terms and Conditions—

Commercial Items, by reference (see SF 1449 block 27a);
(2) Any addendum to 52.212-4; and
(3) 52.212-5, Contract Terms and Conditions Required

to Implement Statutes and Executive orders;
(d) Any contract documents, exhibits or attachments; and
(e) Solicitation provisions—

(1) 52.212-1, Instructions to Offerors—Commercial
Items, by reference (see SF 1449, Block 27a);

(2) Any addendum to 52.212-1;
(3) 52.212-2, Evaluation—Commercial Items, or other

description of evaluation factors for award, if used; and
(4) 52.212-3, Offeror Representations and

Certifications—Commercial Items.

S u b p a rt 12.4—Unique Require m e n t s
Regarding Terms and Conditions for
Commercial Items

12.401 General.
This subpart provides—
(a) Guidance regarding tailoring of the paragraphs in the

clause at 52.212-4, Contract Terms and Conditions—
Commercial Items, when the paragraphs do not reflect the
customary practice for a particular market; and

(b) Guidance on the administration of contracts for com-
mercial items in those areas where the terms and conditions
in 52.212-4 differ substantially from those contained else-
where in the FAR.

12.402 Acceptance.
(a) The acceptance paragraph in 52.212-4 is based upon

the assumption that the Government will rely on the con-
tractor’s assurances that the commercial item tendered for
acceptance conforms to the contract requirements.  The
Government inspection of commercial items will not preju-
dice its other rights under the acceptance paragraph.
Additionally, although the paragraph does not address the
issue of rejection, the Government always has the right to
refuse acceptance of nonconforming items.  This paragraph
is generally appropriate when the Government is acquiring
noncomplex commercial items.

(b) Other acceptance procedures may be more appropri-
ate for the acquisition of complex commercial items or
commercial items used in critical applications.  In such
cases, the contracting officer shall include alternative
inspection procedure(s) in an addendum and ensure these
procedures and the postaward remedies adequately protect
the interests of the Government.  The contracting officer
must carefully examine the terms and conditions of any
express warranty with regard to the effect it may have on the
Government’s available postaward remedies (see 12.404).

(c) The acquisition of commercial items under other cir-
cumstances such as on an “as is” basis may also require
acceptance procedures different from those contained in
52.212-4.  The contracting officer should consider the effect
the specific circumstances will have on the acceptance para-
graph as well as other paragraphs of the clause.

12.403 Termination.
(a) G e n e r a l.  The clause at 52.212-4 permits the

Government to terminate a contract for commercial items

PART 12—ACQUISITION OF COMMERCIAL ITEMS 12.403

(FAC 97-08) 12-5



either for the convenience of the Government or for cause.
H o w e v e r, the paragraphs in 52.212-4 entitled “Te r m i n a t i o n
for the Government’s Convenience” and “Termination for
Cause” contain concepts which differ from those contained in
the termination clauses prescribed in Part 49.  Consequently,
the requirements of Part 49 do not apply when terminating
contracts for commercial items and contracting officers shall
follow the procedures in this section. Contracting officers may
continue to use Part 49 as guidance to the extent that Part 49
does not conflict with this section and the language of the ter-
mination paragraphs in 52.212-4.

(b) Policy. The contracting officer should exercise the
Government’s right to terminate a contract for commercial
items either for convenience or for cause only when such a
termination would be in the best interests of the
Government.  The contracting officer should consult with
counsel prior to terminating for cause.

(c) Termination for cause.  (1) The paragraph in 52.212-
4 entitled “Excusable Delay” requires contractors notify the
contracting officer as soon as possible after commencement
of any excusable delay.  In most situations, this requirement
should eliminate the need for a show cause notice prior to
terminating a contract.  The contracting officer shall send a
cure notice prior to terminating a contract for a reason other
than late delivery.

(2) The Government’s rights after a termination for
cause shall include all the remedies available to any buyer
in the marketplace.  The Government’s preferred remedy
will be to acquire similar items from another contractor and
to charge the defaulted contractor with any excess repro-
curement costs together with any incidental or
consequential damages incurred because of the termination.

(3) When a termination for cause is appropriate, the
contracting officer shall send the contractor a written notifi-
cation regarding the termination.  At a minimum, this
notification shall— 

(i) Indicate the contract is terminated for cause;
(ii) Specify the reasons for the termination;
(iii) Indicate which remedies the Government

intends to seek or provide a date by which the Government
will inform the contractor of the remedy; and

(iv) State that the notice constitutes a final decision
of the contracting officer and that the contractor has the
right to appeal under the Disputes clause (see 33.211).

(d) Termination for the Government’s convenience. (1)
When the contracting officer terminates a contract for com-
mercial items for the Government’s convenience, the
contractor shall be paid—

(i) The percentage of the contract price reflecting
the percentage of the work performed prior to the notice of
the termination, and

(ii) Any charges the contractor can demonstrate
directly resulted from the termination.  The contractor may

demonstrate such charges using its standard record keeping
system and is not required to comply with the cost accounting
standards or the contract cost principles in Part 31.  T h e
Government does not have any right to audit the contractor’s
records solely because of the termination for convenience.

(2) Generally, the parties should mutually agree upon
the requirements of the termination proposal.  The parties
must balance the Government’s need to obtain sufficient
documentation to support payment to the contractor against
the goal of having a simple and expeditious settlement.

12.404 Warranties.
(a) Implied warranties. The Government’s post award

rights contained in 52.212-4 are the implied warranty of
merchantability, the implied warranty of fitness for particu-
lar purpose and the remedies contained in the acceptance
paragraph.

(1) The implied warranty of merchantability pro-
vides that an item is reasonably fit for the ordinary
purposes for which such items are used.  The items must
be of at least average, fair or medium-grade quality and
must be comparable in quality to those that will pass with-
out objection in the trade or market for items of the same
d e s c r i p t i o n .

(2) The implied warranty of fitness for a particular
purpose provides that an item is fit for use for the particu-
lar purpose for which the Government will use the items.
The Government can rely upon an implied warranty of fit-
ness for particular purpose when—

(i) The seller knows the particular purpose for
which the Government intends to use the item; and

(ii) The Government relied upon the contractor’s
skill and judgment that the item would be appropriate for
that particular purpose.

(3) Contracting officers should consult with legal
counsel prior to asserting any claim for a breach of an
implied warranty.

(b) E x p ress warr a n t i e s.  The Federal A c q u i s i t i o n
Streamlining Act of 1994 (41 U.S.C. 264 note) requires
contracting officers to take advantage of commercial war-
ranties.  To the maximum extent practicable, solicitations
for commercial items shall require offerors to offer the
Government at least the same warranty terms, including
o ffers of extended warranties, offered to the general pub-
lic in customary commercial practice.  Solicitations may
specify minimum warranty terms, such as minimum dura-
tion, appropriate for the Government’s intended use of the
i t e m .

(1) Any express warranty the Government intends to
rely upon must meet the needs of the Government.  T h e
contracting officer should analyze any commercial war-
ranty to determine if—
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PART 19—SMALL BUSINESS PROGRAMS

19-25

vide overall management and the personnel to perform a variety
of related support services in operating a complete facility in or
around a specific building, or within another business or
Government establishment.  Facilities management means fur-
nishing three or more personnel supply services which may
include, but are not limited to, secretarial services, typists, tele-
phone answering, reproduction or mimeograph service, mailing
service, financial or business management, public relations, con-
ference planning, travel arrangements, word processing,
maintaining files and/or libraries, switchboard operation, writers,
bookkeeping, minor office equipment maintenance and repair, or
use of information systems (not programming).

12 SIC code 8744:  (1) If one of the activities of base maintenance,
as defined below, can be identified with a separate industry and
that activity (or industry) accounts for 50 percent or more of the
value of an entire contract, then the proper size standard is that of
the particular industry, and not the base maintenance size stan-
d a r d .
(2) “Base Maintenance” requires the performance of three or

more separate activities in the areas of service or special trade
construction industries.  If services are performed, these activ-
ities must each be in a separate SIC code including, but not
limited to, Janitorial and Custodial Service, Fire Prevention
Service, Messenger Service, Commissary Service, Protective
Guard Service, and Grounds Maintenance and Landscaping
Service.  If the contract requires the use of special trade con-
tractors (plumbing, painting, plastering, carpentry, etc.), all
such special trade construction activities are considered a sin-
gle activity and classified as Base Housing Maintenance.
Since Base Housing Maintenance is only one activity, two
additional activities are required for a contract to be classified
as “Base Maintenance.”

1 3 SIC code 8744:  (1) For SBAassistance as a small business con-
cern in the industry of Environmental Remediation Services,
other than for Government procurement, a concern must be
engaged primarily in furnishing a range of services for the reme-
diation of a contaminated environment to an acceptable condition
including, but not limited to, preliminary assessment, site inspec-
tion, testing, remedial investigation, feasibility studies, remedial
design, containment, remedial action, removal of contaminated
materials, storage of contaminated materials and security and site
closeouts.  If one of such activities accounts for 50 percent or
more of a concern’s total revenues, employees, or other related
factors, the concern’s primary industry is that of the particular
industry and not the Environmental Remediation Services
I n d u s t r y.
(2) For purposes of classifying a Government procurement as

Environmental Remediation Services, the general purpose of
the procurement must be to restore a contaminated environ-
ment and also the procurement must be composed of activities
in three or more separate industries with separate SIC codes

o r, in some instances (e.g., engineering), smaller sub-compo-
nents of SIC codes with separate, distinct size standards.
These activities may include, but are not limited to, separate
activities in industries such as:  Heavy Construction; Special
Trade Construction; Engineering Services; A r c h i t e c t u r a l
Services; Management Services; Refuse Systems; Sanitary
Services, Not Elsewhere Classified; Local Trucking Wi t h o u t
Storage; Testing Laboratories; and Commercial, Physical and
Biological Research.  If any activity in the procurement can be
identified with a separate SIC code, or component of a code
with a separate distinct size standard, and that industry
accounts for 50 percent or more of the value of the entire pro-
curement, then the proper size standard is the one for that
particular industry, and not the Environmental Remediation
Service size standard.

Subpart 19.2—Policies

19.201 General policy.
( a) It is the policy of the Government to provide maxi-

mum practicable opportunities in its acquisitions to small
business concerns, small disadvantaged business concerns,
and women-owned small business concerns.  Such concerns
shall also have the maximum practicable opportunity to par-
ticipate as subcontractors in the contracts awarded by any
executive agency, consistent with efficient contract perfor-
mance. The Small Business Administration (SBA) counsels
and assists small business concerns and assists contracting
personnel to ensure that a fair proportion of contracts for
supplies and services is placed with small business.

(b) The Department of Commerce will determine on an
annual basis, by Major Groups as contained in the Standard
Industrial Classification (SIC) manual, and region, if any,
the authorized small disadvantaged business (SDB) pro-
curement mechanisms and applicable factors (percentages).
The Department of Commerce determination shall only
affect solicitations that are issued on or after the effective
date of the determination.  The effective date of the
Department of Commerce determination shall be no less
than 60 days after its publication date.  The Department of
Commerce determination shall not affect ongoing acquisi-
tions.  The Department of Commerce determination shall
include the applicable factors, by SIC Major Group, to be
used in the price evaluation adjustment for SDB concerns
(see 19.1104).  The General Services Administration shall
post the Department of Commerce determination at
http://www.arnet.gov/References/sdbadjustments.htm.  The
authorized procurement mechanisms shall be applied con-
sistently with the policies and procedures in this subpart.
The agencies shall apply the SDB procurement mechanisms
determined by the Department of Commerce.  T h e
Department of Commerce, in making its determination, is
not limited to the price evaluation adjustment for SDB con-
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cerns where the Department of Commerce has found sub-
stantial and persuasive evidence of—

(1) A persistent and significant underutilization of
minority firms in a particular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to alleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
e ffectively implementing the small business programs
within their activities, including achieving program goals.
They are to ensure that contracting and technical personnel
maintain knowledge of small, small disadvantaged and
women-owned small business program requirements and
take all reasonable action to increase participation in their
activities' contracting processes by these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act). Management of the office shall be the
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization; 

(2) Be appointed by the agency head; 
(3) Be responsible to and report directly to the agency

head or the deputy to the agency head;
(4) Be responsible for the agency carrying out the

functions and duties in sections 8 and 15 of the Small
Business Act;

(5)  Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions;

(6) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections
8 and 15 of the Small Business Act;

(7) Assign a small business technical advisor to each
contracting activity within the agency to which the SBAhas
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(ii) Whose principal duty is to assist the SBA’s
assigned representative in performing functions and duties
relating to sections 8 and 15 of the Small Business Act;

(8) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8 and 15 of the Small Business Act;

(9) Make recommendations in accordance with
agency regulations as to whether a particular acquisition
should be awarded under Subpart 19.5 as a set-aside, or
under Subpart 19.8 as a Section 8(a) award.

(e) Small Business Specialists shall be appointed and act
in accordance with agency regulations.

(f)(1) Each agency shall designate, at levels it deter-
mines appropriate, personnel responsible for determining
w h e t h e r, in order to achieve the contracting agency’s goal for
SDB concerns, the use of the SDB mechanism in Subpart
1 9 . 11 has resulted in an undue burden on non-SDB firms in
one of the major industry groups and regions identified by
Department of Commerce following paragraph (b) of this
section, or is otherwise inappropriate.  Determinations under
this subpart are for the purpose of determining future acqui-
sitions and shall not affect ongoing acquisitions.  Requests
for a determination, including supporting rationale, may be
submitted to the agency designee.  If the agency designee
makes an affirmative determination that the SDB mecha-
nism has an undue burden or is otherwise inappropriate, the
determination shall be forwarded through agency channels
to the OFPP, which shall review the determination in con-
sultation with the Department of Commerce and the Small
Business Administration.  At a minimum, the following
information should be included in any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(ii) The SIC Major Group affected.
(iii) Supporting information to justify the determi-

nation, including, but not limited to, dollars and percentages
of contracts awarded by the contracting activity under the
affected SIC Major Group for the previous two fiscal years
and current fiscal year to date for—

(A) Total awards;
(B) Total awards to SDB concerns;
(C) Awards to SDB concerns awarded contracts

under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful
SDB offerors; and

(E) Number of successful and unsuccessful
non-SDB offerors.

(iv) A discussion of the pertinent findings, includ-
ing any peculiarities related to the industry, regions or
demographics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency
does not receive a response from OFPPwithin 90 days after
notice is provided to OFPP, the contracting agency may
limit the use of the SDB mechanism in Subpart 19.11 until
the Department of Commerce determines the updated price
evaluation adjustment, as required by this section.  T h i s
limitation shall not apply to solicitations that already have
been synopsized.
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The notification shall contain the name of the apparently suc-
cessful off e r o r, and the names of any other offerors that have
represented that their applications for SDB status are pending
at the SBA or a Private Certifier and that could receive the
award due to the application of a price evaluation adjustment
if the apparently successful offeror is determined not to be an
SDB by the SBA. 

(2) The SBAwill, within 15 calendar days after receipt
of the notification, determine the disadvantaged status of the
apparently successful offeror and, as appropriate, any other
o fferors referred by the contracting officer and will notify the
contracting off i c e r. 

(3) If the contracting officer does not receive an SBA
determination within 15 calendar days after the SBA’s receipt
of the notification, the contracting officer shall presume that
the apparently successful off e r o r, and any other off e r o r s
referred by the contracting off i c e r, are not disadvantaged, and
shall make award accordingly, unless the contracting off i c e r
grants an extension to the 15-day response period.  No written
determination is required for the contracting officer to make
award at any point following the expiration of the 15-day
response period. 

(4) When the contracting officer makes a written deter-
mination that award must be made to protect the public
interest, the contracting officer may proceed to contract award
without notifying SBAor before receiving a determination of
SDB status from SBA during the 15-day response period.  In
both cases, the contracting officer shall presume that the
apparently successful off e r o r, or any other offeror referred to
the SBA whose SDB application is pending, is not an SDB
and shall make award accordingly. 

19.305  Protesting a re p resentation of disadvantaged
business status. 
( a ) This section applies to protests of a small business con-

c e r n ’s disadvantaged status as a prime contractor.  Protests of
a small business concern’s disadvantaged status as a subcon-
tractor are processed under 19.703(a)(2).  Protests of a
c o n c e r n ’s size as a prime contractor are processed under
19.302.  Protests of a concern’s size as a subcontractor are
processed under 19.703(b).  An off e r o r, the contracting off i c e r,
or the SBA may protest the apparently successful off e r o r’s
representation of disadvantaged status if the concern is eligi-
ble to receive a benefit based on its disadvantaged status (see
Subpart 19.11 .

( b ) An off e r o r, excluding an offeror determined by the
contracting officer to be non-responsive or outside the com-
petitive range, or an offeror that SBAhas previously found to
be ineligible for the requirement at issue, may protest the
apparently successful off e r o r’s representation of disadvan-
taged status by filing a protest in writing with the contracting
o ff i c e r.  SBAregulations concerning protests are contained in
13 CFR 124, Subpart B.  The protest—

(1) Must be filed within the times specified in
19.302(d)(1); and

( 2 ) Must contain specific facts or allegations support-
ing the basis of protest.

( c ) The contracting officer or the SBAmay protest in writ-
ing a concern’s representation of disadvantaged status at any
time following bid opening or notification of intended award.

( 1 ) If a contracting off i c e r’s protest is based on infor-
mation provided by a party ineligible to protest directly or
ineligible to protest under the timeliness standard, the con-
tracting officer must be persuaded by the evidence presented
before adopting the grounds for protest as his or her own.

( 2 ) The SBAmay protest a concern’s representation of
disadvantaged status by filing directly with its A s s i s t a n t
Administrator for Small Disadvantaged Business Certification
and Eligibility and notifying the contracting off i c e r.

( d ) The contracting officer shall return premature protests
to the protestor.  Aprotest is considered to be premature if it is
submitted before bid opening or notification of intended
award.  SBA normally will not consider a postaward protest.
S B A may consider a postaward protest in its discretion where
it determines that an SDB determination after award is mean-
ingful (e. g., where the contracting officer agrees to terminate
the contract if the protest is sustained).

(e) Upon receipt of a protest that is not premature, the con-
tracting officer shall withhold award and forward the protest
t o —

Small Business Administration 
Assistant Administrator for SDBCE 
409 Third Street, SW
Washington, DC 20416.  

The contracting officer shall send to SBA—
(1) The written protest and any accompanying materi-

als;
(2) The date the protest was received;
(3) Acopy of the protested concern’s representation as a

small disadvantaged business, and the date of such represen-
tation; and

(4) The date of bid opening or date on which notifica-
tion of the apparently successful offeror was sent to
unsuccessful off e r o r s .

(f) When the contracting officer makes a written determi-
nation that award must be made to protect the public interest,
award may be made notwithstanding the protest. 

(g) The SBA Assistant Administrator for Small
Disadvantaged Business Certification and Eligibility will
notify the protestor and the contracting officer of the date the
protest was received and whether it will be processed or dis-
missed for lack of timeliness or specificity.  For protests that are
not dismissed, the SBA will, within 15 working days after
receipt of the protest, determine the disadvantaged status of the
challenged offeror and will notify the contracting off i c e r, the
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challenged off e r o r, and the protestor.  Award may be made on
the basis of that determination.  The determination is final for
purposes of the instant acquisition, unless it is appealed and—

(1) The contracting officer receives the SBA’s decision
on the appeal before award; or

(2) The contracting officer has agreed to terminate the
contract, as appropriate, based on the outcome of the appeal
(see 13 CFR 124, Subpart B).

(h) If the contracting officer does not receive an SBA d e t e r-
mination within 15 working days after the SBA’s receipt of the
protest, the contracting officer shall presume that the chal-
lenged offeror is disadvantaged and may award the contract,
unless the SBA requests and the contracting officer grants an
extension to the 15-day response period.  

(i) An SBAdetermination may be appealed by—
(1) The party whose protest has been denied;
(2) The concern whose status was protested; or
(3) The contracting off i c e r.

(j) The appeal must be filed with the SBA’s A d m i n i s t r a t o r
or designee within five working days after receipt of the deter-
mination.  If the contracting officer receives the SBA’s
decision on the appeal before award, the decision shall apply
to the instant acquisition. If the decision is received after
award, it will not apply to the instant acquisition (but see para-
graph (g)(2) of this section).

19.306 Solicitation provision and contract clause.
( a ) The contracting officer shall insert the provision at

52.219-1, Small Business Program Representations, in solici-
tations exceeding the micro-purchase threshold when the
contract is to be performed inside the United States, its terri-
tories or possessions, Puerto Rico, the Trust Territory of the
Pacific Islands, or the District of Columbia.  The provision
shall be used with its Alternate I in solicitations issued by
DoD, NASA, or the Coast Guard that are expected to exceed
the threshold at 4.601(a).

(b) The contracting officer shall insert the provision at
52.219-22, Small Disadvantaged Business Status, in solicita-
tions that include the clause at 52.219-23, Notice of Price
Evaluation Adjustment for Small Disadvantaged Business
Concerns.  Use the provision with its Alternate I in solicita-
tions for acquisitions for which a price evaluation adjustment
for small disadvantaged business concerns is authorized on a
regional basis.

( c ) When contracting by sealed bidding, the contracting
o fficer shall insert the provision at 52.219-2, Equal Low Bids,
in solicitations and contracts when the contract is to be per-
formed inside the United States, its territories or possessions,
Puerto Rico, the Trust Territory of the Pacific Islands, or the
District of Columbia.

S u b p a rt 19.4—Cooperation with the Small
Business A d m i n i s t r a t i o n

1 9 . 4 0 1 General. 
( a ) The Small Business Act is the authority under which

the Small Business Administration (SBA) and agencies con-
sult and cooperate with each other in formulating policies to
ensure that small business interests will be recognized and
protected. 

( b ) The Director of Small and Disadvantaged Business
Utilization serves as the agency focal point for interfacing
with SBA. 

1 9 . 4 0 2 Small Business Administration pro c u re m e n t
c e n t e r re p resentatives. 
(a) The SBA may assign one or more procurement center

representatives to any contracting activity or contract admin-
istration office to carry out SBA policies and programs.
Assigned SBA procurement center representatives are
required to comply with the contracting agency’s directives
governing the conduct of contracting personnel and the release
of contract information. The SBAmust obtain for its procure-
ment center representatives security clearances required by the
contracting agency. 

(b) Upon their request and subject to applicable acquisi-
tion and security regulations, contracting officers shall give
SBA procurement center representatives access to all rea-
sonably obtainable contract information that is directly
pertinent to their official duties. 

(c) The duties assigned by SBAto its procurement center
representatives include the following:

(1) Reviewing proposed acquisitions to recommend—
(i) The setting aside of selected acquisitions not

unilaterally set aside by the contracting officer,
(ii) New qualified small, small disadvantaged and

women-owned small business sources, and 
(iii) Breakout of components for competitive

acquisitions.
(2) Reviewing proposed acquisition packages pro-

vided in accordance with 19.202-1(e).  If the SBA
procurement center representative believes that the acquisi-
tion, as proposed, makes it unlikely that small businesses
can compete for the prime contract, the representative shall
recommend any alternate contracting method that the repre-
sentative reasonably believes will increase small business
prime contracting opportunities.  The recommendation shall
be made to the contracting officer within 15 days after
receipt of the package.  
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this section).  Acquisitions in the designated industry groups
shall continue to be considered for placement under the 8(a)
program (see Subpart 19.8).

(2) Agencies may reinstate the use of small business
set-asides as necessary to meet their assigned goals, but
only within organizational unit(s) that failed to meet the
small business participation goal.

(c) Emerging small business set-aside. (1) All acquisi-
tions in the four designated industry groups with an
estimated value equal to or less than the emerging small
business reserve amount established by the Office of
Federal Procurement Policy shall be set aside for ESB's;
provided that the contracting officer determines that there is
a reasonable expectation of obtaining offers from two or
more responsible ESB's that will be competitive in terms of
market price, quality, and delivery.  If no such reasonable
expectation exists, the contracting officer shall—

(i) For acquisitions $25,000 or less, proceed in
accordance with Subpart 19.5; or

(ii) For acquisitions over $25,000, proceed in
accordance with paragraph (b) of this section.

(2) If the contracting officer proceeds with the ESB
set-aside and receives a quotation from only one ESB at a
reasonable price, the contracting officer shall make the
award.  If there is no quote from an ESB, or the quote is not
at a reasonable price, then the contracting officer shall can-
cel the ESB set-aside and proceed in accordance with
paragraph (c)(1) (i) or (ii) of this section.

(3) When using other than simplified acquisition pro-
cedures for ESB set-asides, the clause at 52.219-14,
Limitations on Subcontracting, shall be placed in all solici-
tations and resulting contracts.

(d) To expand small business participation in the tar-
geted industry categories, each participating agency will
develop and implement a time-phased strategy with incre-
mental goals, including reporting on goal attainment.  To the
extent practicable, provisions that encourage and promote
teaming and joint ventures shall be considered.  These pro-
visions should permit small business firms to effectively
compete for contracts that individual small businesses
would be ineligible to compete for because of lack of pro-
duction capacity or capability.

19.1007 Solicitation provisions.
(a) The contracting officer shall insert in full text the

provision at 52.219-19, Small Business Concern
Representation for the Small Business Competitiveness
Demonstration Program, in all solicitations in the four des-
ignated industry groups.

(b) The contracting officer shall insert in full text the
provision at 52.219-20, Notice of Emerging Small Business
Set-Aside, in all solicitations for emerging small businesses
in accordance with 19.1006(c).

(c) The contracting officer shall insert in full text the
provision at 52.219-21, Small Business Size Representation
for Targeted Industry Categories under the Small Business
Competitiveness Demonstration Program, in all solicita-
tions issued in each of the targeted industry categories under
the Small Business Competitiveness Demonstration
Program that are expected to result in a contract award in
excess of $25,000.

Subpart 19.11—Price Evaluation Adjustment
for Small Disadvantaged Business Concerns

19.1101 General.
A price evaluation adjustment for small disadvantaged

business concerns shall be applied as determined by the
Department of Commerce (see 19.201(b)).  Joint ventures
may qualify provided the requirements set forth in 13 CFR
124.1002(f) are met.

19.1102 Applicability.
(a) The price evaluation adjustment shall be used in com-

petitive acquisitions.
(b) The price evaluation adjustment shall not be used in

acquisitions that—
(1) Are not greater than the simplified acquisition

threshold;
(2) Are awarded pursuant to the 8(a) program; or
(3) Are set aside for small business concerns.

19.1103 Procedures.
(a) Give offers from small disadvantaged business con-

cerns a price evaluation adjustment by adding the factor
determined by the Department of Commerce to all offers,
except—

(1) Offers from small disadvantaged business con-
cerns that have not waived the evaluation adjustment; or, if
a price evaluation adjustment for small disadvantaged busi-
ness concerns is authorized on a regional basis, offers from
small disadvantaged business concerns, whose address is in
such a region, that have not waived the evaluation adjust-
ment;

(2) Otherwise successful offers of eligible products
under the Trade Agreements Act when the acquisition
equals or exceeds the dollar threshold in 25.402;

(3) Otherwise successful offers where application of
the factor would be inconsistent with a Memorandum of
Understanding or other international agreement with a for-
eign government;

(4) For DOD, NASA, and Coast Guard acquisitions,
otherwise successful offers from historically black colleges
and universities or minority institutions; or
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(5) For DOD acquisitions, otherwise successful offers

of qualifying country end products (see DFARS 225.000-70

and 252.225-7001).

(b) Apply the factor on a line item basis or apply it to any

group of items on which award may be made.  Add other

evaluation factors such as transportation costs or rent-free

use of Government facilities to the offers before applying

the price evaluation adjustment.

(c) Do not evaluate offers using the price evaluation

adjustment when it would cause award, as a result of this

adjustment, to be made at a price that exceeds fair market

price by more than the factor as determined by the

Department of Commerce (see 19.202-6(a)).

19.1104  Solicitation provisions and contract clauses.
The contracting officer shall insert the clause at 52.219-

23, Notice of Price Evaluation Adjustment for Small
Disadvantaged Business Concerns, in solicitations and con-
tracts when the circumstances in 19.1101 and 19.1102
apply.  If a price evaluation adjustment is authorized on a
regional basis, the clause shall be included in the solicitation
even if the place of performance is outside an authorized
region.  The contracting officer shall insert the authorized
price evaluation adjustment factor. The clause shall be used
with its Alternate I when the contracting officer determines
that there are no small disadvantaged business manufactur-
ers that can meet the requirements of the solicitation.  The
clause shall be used with its Alternate II when a price eval-
uation adjustment is authorized on a regional basis.
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contained in Section 310 of Executive Order 10925, or the
clause contained in Section 201 of Executive Order 1111 4 ;
a n d

(ii) It ■ has, ■ has not, filed all required compli-
ance reports. 

(3) Affirmative Action Compliance. The offeror rep-
resents that—

(i) It ■ has developed and has on file, ■ has not
developed and does not have on file, at each establishment,
a ffirmative action programs required by rules and regulations
of the Secretary of Labor (41 C F R Subparts 60-1 and 60-2), or 

(ii) It ■ has not previously had contracts subject to
the written affirmative action programs requirement of the
rules and regulations of the Secretary of Labor.

(e) C e rtification Regarding Payments to Influence
Federal Transactions (31 U.S.C. 1352).  (Applies only if the
contract is expected to exceed $100,000.) By submission of
its off e r, the offeror certifies to the best of its knowledge and
belief that no Federal appropriated funds have been paid or
will be paid to any person for influencing or attempting to
influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress or an
employee of a Member of Congress on his or her behalf in
connection with the award of any resultant contract.

(f) Buy American Act—Trade Agreements—Balance of
Payments Program Certificate.  (Applies only if FAR clause
52.225-9, Buy American Act—Trade Agreement—Balance
of Payments Program, is included in this solicitation.) (1)
The offeror hereby certifies that each end product, except
those listed in  paragraph (f)(2) of this provision, is a
domestic end product (as defined in the clause entitled “Buy
American Act—Trade Agreements—Balance of Payments
Program”) and that components of unknown origin have
been considered to have been mined, produced, or  manu-
factured outside the United States, a designated country, a
North American Free Trade Agreement (NAFTA) country,
or a Caribbean Basin country, as defined in section 25.401
of the Federal Acquisition Regulation. 

(2) Excluded End Products:

(3) Offers will be evaluated by giving certain prefer-
ences to domestic end products, designated country end
products, NAFTA country end products, and Caribbean
Basin country end products over other end products. In
order to obtain these preferences in the evaluation of each
excluded end product listed in paragraph (f)(2) of this pro-

vision,  offerors must identify and certify below those
excluded end products that are designated or NAFTA coun-
try end products, or Caribbean Basin country end products.
Products that  are not identified and certified below will not
be deemed designated country end products, NAFTA coun-
try end products, or Caribbean Basin country end products.
Offerors must certify by inserting the applicable line item
numbers in the following: 

( i ) The offeror certifies that the following supplies
qualify as “designated or NAFTA country end products” as
those terms are defined in the clause entitled “Buy A m e r i c a n
A c t — Trade Agreements—Balance of Payments Program”: 

_______________________________________
_______________________________________
_______________________________________

(Insert line item numbers)
(ii) The offeror certifies that the following sup-

plies qualify as  “Caribbean Basin country end products” as
that term is defined in the clause entitled  “Buy American
Act—Trade Agreements—Balance of Payments Program”: 

_______________________________________
_______________________________________
_______________________________________

(Insert line item numbers)
(4) Offers will be evaluated in accordance with FAR

Part 25.
( g ) ( 1 ) Buy American A c t — N o rth American Free Tr a d e

A g reement Implementation Act—Balance of Payments
P ro g r a m.  (Applies only if FAR  clause 52.225-21, Buy
American Act—North American Free Trade A g r e e m e n t
Implementation Act—Balance of Payments Program, is
included in this solicitation.) (i) The offeror certifies that
each end product being offered, except those listed in para-
graph (g)(1)(ii) of this provision, is a domestic end product
(as defined in the clause entitled “Buy American A c t — N o r t h
American Free Trade Agreement Implementation A c t —
Balance of Payments Program,” and that components of
unknown origin have been considered to have been mined,
produced, or manufactured outside the United States.

(ii) Excluded End Products: 

(iii) Offers will be evaluated by giving certain
preferences to domestic end products or NAFTA country
end products over other end products.  In order to obtain
these preferences in the evaluation of each excluded end
product listed in paragraph (g)(1)(ii) of this provision, o ff e r-
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ors must identify and certify below those excluded end
products that are NAFTA country end products.  Products
that are not identified and certified below will not be
deemed NAFTA country end products.  The offeror certi-
fies that the following supplies qualify as “NAFTA
country end products” as that term is defined in the clause
entitled “Buy American Act—North American Free Tr a d e
Agreement Implementation Act—Balance of Payments
P r o g r a m ” :

___________________________________________
___________________________________________
___________________________________________

(Insert line item numbers)
(iv) Offers will be evaluated in accordance with

Part 25 of the Federal Acquisition Regulation.  In addition,
if this solicitation is for supplies for use outside the United
States, an evaluation factor of 50 percent will be applied to
offers of end products that are not domestic or NAFTA
country end products.

( 2 ) Alternate I. If Alternate I to the clause at
52.225-21 is included in this solicitation, substitute the fol-
lowing paragraph (g)(1)(iii) for paragraph (g)(1)(iii) of this
provision:

(g)(1)(iii) Offers will be evaluated by giving certain
preferences to domestic end products or Canadian end prod-
ucts over other end products.  In order to obtain these
preferences in the evaluation of each excluded end product
listed in paragraph (b) of this provision, offerors must iden-
tify and certify below those excluded end products that are
Canadian end products.  Products that are not identified and
certified below will not be deemed Canadian end products.

The offeror certifies that the following supplies qualify
as “Canadian end products” as that term is defined in the
clause entitled “Buy American Act—North American Free
Trade Agreement Implementation Act—Balance of
Payments Program”:
___________________________________________

[Insert line item numbers]
(h ) C e rtification Regarding Debarment, Suspension or

Ineligibility for Aw a rd (Executive Order 12549).  T h e
o fferor certifies, to the best of its knowledge and belief,
t h a t —

( 1 ) The offeror and/or any of its principals ■ are, ■ a r e
not presently debarred, suspended, proposed for debarment, or
declared ineligible for the award of contracts by any Federal
a g e n c y, and

(2) ■ Have, ■ have not, within a three-year period
preceding this offer, been convicted of or had a civil judg-
ment rendered against them for:  commission of fraud or a
criminal offense in connection with obtaining, attempting to
obtain, or performing a Federal, state or local government
contract or subcontract; violation of Federal or state
antitrust statutes relating to the submission of offers; or

commission of embezzlement, theft, forgery, bribery, falsi-
fication or destruction of records, making false statements,
tax evasion, or receiving stolen property; and ■ are, ■ are
not presently indicted for, or otherwise criminally or civilly
charged by a Government entity with, commission of any of
these offenses.

(End of provision)

Alternate I (Oct 1998).  As prescribed in 12.301(b)(2),
add the following paragraph (c)(8) to the basic provision:

(8) (Complete if the offeror has represented itself as
disadvantaged in paragraph (c)(2) or (c)(7) of this provi-
sion.) [The offeror shall check the category in which its
ownership falls]:

____ Black American.

____ Hispanic American.

____ Native American (American Indians, Eskimos,
Aleuts, or Native Hawaiians).

____ Asian-Pacific American (persons with origins
from Burma, Thailand, Malaysia, Indonesia, Singapore,
Brunei, Japan, China, Taiwan, Laos, Cambodia
(Kampuchea), Vietnam, Korea, The Philippines, U.S. Trust
Territory of the Pacific Islands (Republic of Palau),
Republic of the Marshall Islands, Federated States of
Micronesia, the Commonwealth of the Northern Mariana
Islands, Guam, Samoa, Macao, Hong Kong, Fiji, Tonga,
Kiribati, Tuvalu, or Nauru).

____ Subcontinent Asian (Asian-Indian) A m e r i c a n
(persons with origins from India, Pakistan, Bangladesh, Sri
Lanka, Bhutan, the Maldives Islands, or Nepal).

____ Individual/concern, other than one of the preceding.

Alternate II (Oct 1998).  As prescribed in 12.301(b)(2), add
the following paragraph (c)(7)(iii) to the basic provision:

(iii)  A d d re s s.  The offeror represents that its address
■ is, ■ is not in a region for which a small disadvantaged
business procurement mechanism is authorized and its
address has not changed since its certification as a small
disadvantaged business concern or submission of its appli-
cation for certification.  The list of authorized small
disadvantaged business procurement mechanisms and
regions is posted at http://www. a r n e t . g o v / R e f e r e n c e s /
sdbadjustments.htm. The offeror shall use the list in eff e c t
on the date of this solicitation.  “Address,” as used in this
provision, means the address of the offeror as listed on the
Small Business A d m i n i s t r a t i o n ’s register of small disad-
vantaged business concerns or the address on the
completed application that the concern has submitted to the
Small Business Administration or a Private Certifier in
accordance with 13 CFR part 124, subpart B.  For joint
ventures, “address” refers to the address of the small dis-
advantaged business concern that is participating in the
joint venture. 
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5 2 . 2 1 2 - 4 Contract Terms and Conditions—
Commercial Items.
As prescribed in 12.301(b)(3), insert the following clause:

CONTRACT TERMS AND CONDITIONS—COMMERCIAL ITEMS

(APR 1998)

(a) Inspection/Acceptance. The Contractor shall only
tender for acceptance those items that conform to the
requirements of this contract.  The Government reserves the
right to inspect or test any supplies or services that have
been tendered for acceptance.  The Government may
require repair or replacement of nonconforming supplies or

reperformance of nonconforming services at no increase in
contract price.  The Government must exercise its post-
acceptance rights—

(1) Within a reasonable time after the  defect was dis-
covered or should have been discovered; and 

(2) Before any substantial change occurs in the con-
dition of the item, unless the change is due to the defect in
the item.

(b) Assignment. The Contractor or its assignee’s rights
to be paid amounts due as a result of performance of this
contract, may be assigned to a bank, trust company, or other
financing institution, including any Federal lending agency
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(1) Be punished by imposition of a fine, imprison-
ment, or both;

(2) Be subject to administrative remedies, including
suspension and debarment; and

(3) Be ineligible for participation in programs con-
ducted under the authority of the Small Business Act.

(End of provision)

Alternate I (Oct 1998). As prescribed in 19.306(b), add
the following paragraph (b)(3) to the basic provision:

(3) A d d re s s.  The offeror represents that its address
■ is, ■ is not in a region for which a small disadvantaged
business procurement mechanism is authorized and its
address has not changed since its certification as a small
disadvantaged business concern or submission of its appli-
cation for certification.  The list of authorized small
disadvantaged business procurement mechanisms and
regions is posted at http://www. a r n e t . g o v / R e f e r e n c e s /
sdbadjustments.htm.  The offeror shall use the list in eff e c t
on the date of this solicitation.  “Address,” as used in this
provision, means the address of the offeror as listed on the
Small Business A d m i n i s t r a t i o n ’s register of small disad-
vantaged business concerns or the address on the
completed application that the concern has submitted to
the Small Business Administration or a Private Certifier in
accordance with 13 CFR part 124, subpart B.  For joint
ventures, “address” refers to the address of the small dis-
advantaged business concern that is participating in the
joint venture. 

52.219-23 Notice of Price Evaluation Adjustment for
Small Disadvantaged Business Concerns.
As prescribed in 19.1104, insert the following clause:

NOTICE OF PRICE EVALUATION ADJUSTMENT FOR SMALL

DISADVANTAGED BUSINESS CONCERNS (OCT 1998)  

(a) Definitions. As used in this clause—
“Small disadvantaged business concern” means an

offeror that represents, as part of its offer, that it is a small
business under the size standard applicable to this acquisi-
tion; and either—

(1) It has received certification by the Small Business
Administration as a small disadvantaged business concern
consistent with 13 CFR part 124, subpart B; and 

(i) No material change in disadvantaged ownership
and control has occurred since its certification; 

(ii) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and 

(iii) It is listed, on the date of its representation, on
the register of small disadvantaged business concerns main-
tained by the Small Business Administration; 

(2) It has submitted a completed application to the
Small Business Administration or a Private Certifier to be cer-
tified as a small disadvantaged business concern in accordance
with 13 CFR part 124, subpart B, and a decision on that appli-
cation is pending, and that no material change in
disadvantaged ownership and control has occurred since its
application was submitted.  In this case, in order to receive the
benefit of a price evaluation adjustment, an offeror must
receive certification as a small disadvantaged business con-
cern by the Small Business Administration prior to contract
award; or

(3) Is a joint venture as defined in 13 CFR
124.1002(f).

“Historically black college or university” means an institu-
tion determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2.  For the Department of
Defense (DoD), the National Aeronautics and Space
Administration (NASA), and the Coast Guard, the term also
includes any nonprofit research institution that was an integral
part of such a college or university before November 14, 1986.

“Minority institution” means an institution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3))
which, for purposes of this clause, includes a Hispanic-serv-
ing institution of higher education as defined in Section
316(b)(1) of the Act (20 U.S.C. 1059c(b)(1)).

“United States” means the United States, its territories
and possessions, the Commonwealth of Puerto Rico, the
U.S. Trust Territory of the Pacific Islands, and the District
of Columbia. 

(b) Evaluation adjustment. (1) Offers will be evaluated
by adding a factor of ______________________________
[percentage to be inserted by the contracting officer] per-
cent to the price of all offers, except—

(i) Offers from small disadvantaged business con-
cerns that have not waived the adjustment;

(ii) For DOD, NASA, and Coast Guard acquisi-
tions, otherwise successful offers from historically black
colleges or universities or minority institutions;

(iii) Otherwise successful offers of eligible prod-
ucts under the Trade Agreements Act when the dollar
threshold for application of the Act is equaled or exceeded
(see section 25.402 of the Federal Acquisition Regulation
(FAR)); 

(iv) Otherwise successful offers where applica-
tion of the factor would be inconsistent with a
Memorandum of Understanding or other international
agreement with a foreign government; and

(v) For DOD acquisitions, otherwise successful
offers of qualifying country end products (see sections
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225.000-70 and 252.225-7001 of the Defense FA R
Supplement).

(2) The factor shall be applied on a line item basis or
to any group of items on which award may be made. Other
evaluation factors described in the solicitation shall be
applied before application of the factor. The factor may not
be applied if using the adjustment would cause the contract
award to be made at a price that exceeds the fair market
price by more than the factor in paragraph (b)(1) of this
clause.

(c) Waiver of evaluation adjustment. A small disadvan-
taged business concern may elect to waive the adjustment,
in which case the factor will be added to its offer for eval-
uation purposes.  The agreements in paragraph (d) of this
clause do not apply to offers that waive the adjustment.

______ Offeror elects to waive the adjustment.
(d) Agreements. (1) A small disadvantaged business con-

cern, that did not waive the adjustment, agrees that in
performance of the contract, in the case of a contract for—

(i) Services, except construction, at least 50 per-
cent of the cost of personnel for contract performance will
be spent for employees of the concern;

(ii) Supplies (other than procurement from a non-
manufacturer of such supplies), at least 50 percent of the
cost of manufacturing, excluding the cost of materials, will
be performed by the concern;

(iii) General construction, at least 15 percent of
the cost of the contract, excluding the cost of materials, will
be performed by employees of the concern; or

(iv) Construction by special trade contractors, at
least 25 percent of the cost of the contract, excluding the
cost of materials, will be performed by employees of the
concern.

(2) A small disadvantaged business concern submit-
ting an offer in its own name agrees to furnish in performing
this contract only end items manufactured or produced by
small disadvantaged business concerns in the United States.
This paragraph does not apply in connection with construc-
tion or service contracts.

(End of clause)

Alternate I (Oct 1998).  As prescribed in 19.1104, sub-
stitute the following paragraph (d)(2) for paragraph (d)(2)
of the basic clause:

(2) A small disadvantaged business concern submit-
ting an offer in its own name agrees to furnish in performing
this contract only end items manufactured or produced by
small business concerns in the United States.  This para-
graph does not apply in connection with construction or
service contracts.

Alternate II (Oct 1998) As prescribed in 19.1104, sub-
stitute the following paragraph (b)(i) for paragraph (b)(i) of
the basic clause:

(i) Offers from small disadvantaged business con-
cerns, that have not waived the adjustment, whose address
is in a region for which an evaluation adjustment is autho-
rized;

52.219-23 FEDERALACQUISITION REGULATION
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FEDERAL ACQUISITION REGULATION (FAR) Matrix 7
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PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

or
C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.211-15 Defense Priority and
Allocation Requirements. 11.604(b) C Yes I A A A A A A A A A A A A A A A A A A

52.211-16  Variation in Quantity. 11.703(a) C Yes F A A A A A

52.211-17  Delivery of Excess
Quantities. 11.703(b) C Yes F O O O O

52.211-18  Variation  in Estimated
Quantity. 11.703(c) C Yes A A

52.212-1  Instructions to
Offerors—Commercial Items. 12.301(b)(1) P Yes NA A A A A A A A A A A A A A R

52.212-2  Evaluation —
Commercial Items. 12.301(c)(1) P No NA O O O O O O O O O O O O O O

52.212-3  Offeror Representations
and Certifications—
Commercial Items. 12.301(b)(2) P No NA A A A A A A A A A A A A A R

Alternate I 12.301(b)(2) P No NA A A A A A A A A A A A A A A

Alternate II 12.301(b)(2) P No NA A A A A A A A A A A A A A A

52.212-4  Contract Terms and
Conditions—Commercial
Items. 12.301(b)(3) C Yes NA A A A A A A A A A A A A A R

52.212-5  Contract Terms and
Conditions Required to Im-
plement Statutes or Executive
Orders— Commercial Items 12.301(b)(4) C No NA A A A A A A A A A A A A A R

52.213-1  Fast Payment Procedure. 13.404 C Yes A A A A

52.213-2  Invoices. 13.302-5(b) C Yes A

52.213-3  Notice to Supplier. 13.302-5(c) C Yes A



FEDERAL ACQUISITION REGULATION (FAR) (FAC 97-08)  Matrix 8

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

or
C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.213-4  Terms and Conditions—
Simplified Acquisitions
(Other Than Commercial
Items). 13.302-5(d) C Yes A

52.214-1  Solicitation
Definitions—Sealed Bidding.

14.201-6
(b)(1) P Yes L A A A A A A A A A

52.214-2  Type of Business Organ-
ization—Sealed Bidding.

14.201-6
(b)(2) P No K A A A A A A A A A

52.214-3  Amendments to
Invitations for Bids.

14.201-6
(b)(3) P Yes L A A A A A A A A A

52.214-4  False Statements in Bids.
14.201-6

(b)(4) P Yes L A A A A A A A A A

52.214-5  Submission of Bids.
14.201-6

(c)(1) P Yes L A A A A A A A A A

52.214-6  Explanation  to
Prospective Bidders.

14.201-6
(c)(2) P Yes L A A A A A A A A A

52.214-7  Late Submissions,
Modifications, and
Withdrawals of Bids.

14.201-6
(c)(3) P Yes L A A A A A A A A A

52.214-9  Failure to Submit Bid.
14.201-6

(e)(1) P Yes L A A A A A A A A

52.214-10  Contract Award—
Sealed Bidding.

14.201-6
(e)(2) P Yes L A A A A A A A A

52.214-12  Preparation of Bids. 14.201-6(f) P Yes L A A A A A A A A

52.214-13  Telegraphic Bids.
14.201-6

(g)(1) P Yes L A A A A A A A A A

Alternate I
14.201-6

(g)(2) P Yes L A A

52.214-14  Place of Performance—
Sealed Bidding. 14.201-6(h) P No K A A A A A A A A
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FEDERAL ACQUISITION REGULATION (FAR) Matrix 19

PRINCIPLE TYPE AND/OR PURPOSE OF CONTRACT

PROVISION OR CLAUSE PRESCRIBED

IN

P

OR

C

IBR UCF FP

SUP

CR

SUP

FP

R&D
CR

R&D
FP

SVC

CR

SVC

FP

CON

CR

CON

T&M
LH

LMV COM

SVC

DDR A&E FAC IND

DEL

TRN SAP UTL

SVC

CI

52.219-19  Small Business
Concern Representation for
the Small Business
Competitiveness
Demonstration Program. 19.1007(a) P No K A A A A A A A A A A

52.219-20  Notice of Emerging
Small Business Set-Aside. 19.1007(b) P No K A

52.219-21  Small Business Size
Representation for Targeted
Industry Categories under the
Small Business
Competitiveness
Demonstration Program. 19.1007(c) P No K A A A A A A A A A A A A A A A A A

52.219-22  Small Disadvantaged
Business Status. 19.306(b) P No K A A A A A A A A A A A A A A A A A A A

Alternate I 19.306(b) P No K A A A A A A A A A A A A A A A A A A A

52.219-23  Notice of Price
Evaluation Adjustment for
Small Disadvantaged
Business Concerns. 19.1104 C Yes I A A A A A A A A A A A A A A A A A A A

Alternate I 19.1104 C Yes I A A A A A A A A A A A A A A A A A A A

Alternate II 19.1104 C Yes I A A A A A A A A A A A A A A A A A A A

52.222-1  Notice to the
Government of Labor
Disputes. 22.103-5(a) C Yes I A A A A A A A A A A A A A A A A A A

[The next page is Matrix 21.]


